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EDITOR’S NOTE

Editor’s Note
Welcome to the 
first issue of 
Harbour View: 
Brazil

To mark the expansion of Harbour’s funding in 
Brazil, we have launched a bespoke edition of 
Harbour View to share news and articles around 
the Brazilian arbitration market. Harbour View 
itself has been in circulation for several years 
and is well regarded in the industry as a valuable 
source of knowledge and expert comment on 
trends and developments in the legal market 
and litigation and arbitration funding. If you are 
interested in writing in a future issue or have 
any recommendations for topics then please do 
get in touch with me by emailing
ellora.macpherson@harbourlf.com.

To launch our first issue, we are honoured 
to have articles authored by several industry 
leaders in the Brazilian arbitration market.

For example, many of the cases which Harbour 
funds involve complex asset recoveries arising 
out of insolvencies or civil frauds and Duarte & 
Forsell give some concise observations on how 
piercing the corporate veil can be used to help 
asset recoveries in Brazil.    

Professor Arnoldo Wald provides an 
encouraging analysis on the evolution of class 
actions in Brazil and the importance that 
litigation and arbitration funding has for their 
development. Finally, Professor Modesto 

Carvalhosa and Professor Luiz Olavo Baptista 
each provide their own valuable insights on the 
local landscape of funding claims in litigation and 
arbitration in Brazil and its role in developing the 
Brazilian dispute resolution market. 

We would also encourage you to save the date 
for our exclusive October event during Sao Paulo 
Arbitration Week – more details on Page 21. 

Finally, we hope you find the articles in this 
issue helpful and the team are happy to discuss 
any questions that you might have arising from 
the content. 

Ellora MacPherson,
Chief Investment Officer.
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Q&A WITH RENATA AND JOÃO

Q&A with...
Renata Duarte de Santana and
João Eduardo Cerdeira de Santana

Minister of Infrastructure. I was responsible 
for a significant part of the process of 
administrative modernisation of the State of 
Brazil and was also one of the coordinators of 
the process of privatisation initiated in the ’90s.

When I returned to practising law, I focused in 
the area of infrastructure, having participated in 
the structuring of various projects of concession 
such as roads, ports, airports and railways. I 
have also participated in some of those new 
companies as president and board director.

Can you tell us more about the work 
you are doing with Harbour and why?

In Brazil, Harbour is primarily focused on 
funding arbitration claims mainly because of 
the longer duration for local litigation. The 
Brazilian litigation procedure has many layers 
of appeal until you can reach a final decision, 
while in arbitration, even when it is a complex 
case it is generally faster than State Court 
cases.

We see opportunities for providing funding 
solutions to:

-   Partners of arbitration practices who want to 
give their clients different options for financing 
their claims. These would be, either boutique 
firms or larger full-service Brazilian firms;

-    Corporates and individuals domiciled in 
Brazil with claims in Brazil;

-     Foreign investors with claims in Brazil 
(individuals and companies)

-    Corporates and individuals domiciled in Brazil 
who have claims outside Brazil (e.g., claims 
in the English courts brought by Brazilian 
individuals or companies)

What do you think are the key 
reasons for why Harbour should 
fund claims in Brazil?

Harbour is already a market leader operating 
in 14 jurisdictions around the globe. It took 
many factors into account before deciding to 
operate here.  

Could you both tell the readers 
about your background?

Renata - I have worked in litigation and 
arbitration for over 15 years. I specialised in 
arbitration, mediation and negotiation and 
then got my master’s degree in Contract law. 
As a founding partner of Cerdeira de Santana 
Advogados, I have worked in several highly 
complex international commercial arbitrations 
in matters related to various subject areas 
such as representation and distribution 
contracts, energy, joint ventures, infrastructure 
projects and civil construction.

This litigation practice has allowed me to work in 
a diverse range of cases, which has helped me 
to understand the process and pace of a case. It 
has also helped me to develop communication 
and analytic skills, both instrumental in my 
current work as a local partner for Harbour 
Litigation Funding. 

João Eduardo – I graduated in law at 
Universidade de São Paulo-USP and have 
worked in several top-tier law firms always 
in the area of contracts, particularly those 
related to construction, as well as litigation and 
arbitration.

In the early 90s I worked for the Brazilian 
federal government first as Secretary of 
Administration, and then I was appointed 
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Ellora MacPherson interviewed our local 
partners Renata and João in the first issue 
of Harbour View: Brazil.

Renata Duarte de Santana

João Eduardo Cerdeira de Santana



funding by listed companies in shareholders 
disputes. We believe so because the stock 
market in Brazil has changed a lot. Today, it 
is integrated into the American, Asian and 
European market and more and more existing 
companies and new ones open their capital and 
launch shares through B3, in the global market. 

Governance, transparency and compliance 
rules in developed markets are also practices 
and requirements in the Brazilian market, 
and all disputes arising from this are resolved 
by arbitration with rules pre-defined by the 
chamber of arbitration of B3. For example, the 
recent demands involving companies such as 
Petrobras and Vale do Rio Doce.

We see a growing increase in the 
number of solvent corporates 
seeking funding from Harbour 
in a number of jurisdictions and 
most recently in Brazil. There is an 
increased use of funding in large 
corporates, can you tell me what’s 
driving the trend in Brazil?  

Yes there are a few factors. First, law 
departments and in-house lawyers face 
constant pressure to reduce expenses. If you 
can shrink your budget by moving litigation 
costs to a funder, you’ve achieved that.

Second, awareness of financing has grown 
dramatically. People are coming to understand 
how litigation finance can change our legal 
system for the better, by levelling the playing 
field between claimants and respondents, 
helping companies to pursue their business 
objectives, and bringing meritorious cases 
before the courts.

Along with the economic development of 
the country, I have noticed a significant 
sophistication of the disputes litigation market, 
particularly after the Brazilian Arbitration Law 
came into force. That law and the legal certainty 
provided to companies by the Brazilian courts’ 
has been responsible for an exponential 
increase in the use of arbitration, and that’s 
only one of the reasons why I believe the 
country is a profitable market for the industry 
of arbitration litigation funding.

The country has a well-conceived arbitration 
law. There is a proper understanding by the 
courts of the characteristics of arbitration, 
leading to pro-arbitration decisions which 
provides legal certainty for companies and 
corporations.

Recently this law was amended to make it 
possible to use arbitration to resolve disputes 
involving the public administration, and 
reducing the number of possibilities to request 
an annulment of arbitral awards. As a result of 
this, pro-arbitration development, it created a 
fertile field for the flourishing of the institute in 
the country. 

Brazil is in the fifth place in the ranking of 
the International Chamber of Commerce 
of countries and territories with the most 
significant number of parties involved in 
arbitration, behind only the USA, the US Virgin 
Islands, Belize and France. A recent survey 

of the growth of arbitration in the six major 
Brazilian Chambers shows that compared to 
the year 2010, there was an increase of 114% 
in the number of proceedings commenced. 
The aggregate value of the claims in these 
proceedings exceeds BRL 26 Billion, which 
suggests that the cases brought before those 
chambers involve complex and high value 
disputes contracts.  

Moreover, we have highly-skilled lawyers with 
broad experience in litigation and arbitration. 
Not to mention that, in spite of being the 8th 
largest economy in the world, the country has 
been going through a phase of depressed 
economic activity in the last five years which 
fuels litigation and arbitration as parties dispute 
each others’ entitlements. 

Where do we see the opportunities? 

We believe that for Harbour Litigation Funding, 
there could not be a better time to start 
its operation here. We say so because the 
number of disputes involving corporations has 
increased drastically.

The opportunities in Brazil covers a wide range 
of disputes. We consider funding arbitrations 
and in particular, commercial claims in the area 
of construction, infrastructure, energy, capital 
markets, shareholders and securities disputes.   
We see a particular opportunity in the use of 

What do lawyers ask you most 
about third-party funding?

Since it is a new industry here in Brazil, many 
lawyers are still not familiar with litigation 
funding. There are also those who are aware 
of it but have never used it before. That lack 
of familiarity creates some doubts. The most 
common questions are:

-   How do you calculate your investment return? 
We either take an agreed percentage or 
multiple of the proceeds.

-   Do you control the claims you fund?   
No the legal team runs the claim and we  
are kept up to date on developments.

-    Do I have to repay the funding to  
Harbour if I lose my claim?     
No the funding is non-recourse.

-   Do I still have to pay the other    
side’s costs if I lose my claim?   
No Harbour can provide    
funding for this as well.
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We believe that for 
Harbour Litigation 

Funding, there could
not be a better time to

start its operation here.” 

Renata and João are based in 
São Paulo and are happy to 
answer any questions you may 
have about the content in this 
publication. 

joao.santana@csconsulting.com.br
+55 (11) 4858 2241

renata.santana@csconsulting.com.br
+55 (11) 4858 2241



On April 30, 2019 the Executive Branch of the 
Federal Government of Brazil issued Provisional 
Measure 881 (the so-called “Economic Freedom 
Provisional Measure”) amending, in part, the 
provisions of the Brazilian Civil Code defining 
the requirements to pierce the corporate veil, 
thereby clarifying the parameters to be used 
by Courts to make shareholders and managers 
liable for the debts of a legal entity. The 
Provisional Measure also added a new Article 
to Brazil’s Bankruptcy Law 11,101/2005 to the 
effect that the “...extension of the effects of  
bankruptcy [to the assets of shareholders or 
managers of a company] shall only be granted 
when the requirements to pierce the corporate 
veil are present…”. 

This Provisional Measure has codified most of 
the standards that have been developed and 
applied by Brazilian Courts to reach the assets 
of the principals of a legal entity who have 
committed  insolvency fraud.

The modern Civil Code of Brazil was enacted 
in 2002. Since then, the standards of review 
used to disregard the corporate veil of a legal 
entity in Brazil have often been considered to 
be less onerous in contrast to those applied in 
other jurisdictions such as the United States 
or England & Wales. According to Article 50  of 
the Civil Code, in cases involving the abuse of 

PIERCING THE VEIL PIERCING THE VEIL

Piercing the Corporate Veil 
and Extending the Effects of a 
Bankruptcy Decree
onto the Assets of those Who 
Benefit from Fraud 
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a corporate entity characterized either by (a) 
a deviation from its stated corporate objects, 
or (b) the commingling of its assets with the 
assets of its principals (sometimes translated 
as “confusion of assets” or “patrimonial 
confusion”), a judge may disregard the veil and 
impose an insolvent company’s  obligations 
over the assets of  illicit corporate managers or 
shareholders.

Accordingly, in order to obtain a judgement 
piercing the corporate veil, an applicant 
creditor or insolvency office  holder needs to 
demonstrate that there was an abuse, which 
can arise in either one of two situations: (a) 
the commingling or misappropriation of assets 
and/or (b) a deviation from a company’s stated 
purpose.  For almost two decades, creditors, 
liquidators and judicial administrators have 
used this legal mechanism to successfully 
recover assets diverted fraudulently. Leading 
cases such as Banco Santos and Petroforte 
resulted in over R$1 billion being recovered 
for the relevant estates as a result of effective  
transnational investigative work combined with 
legal measures in Brazil piercing the corporate 
veils of the debtor companies and extending 
the effects of bankruptcy over the assets of the 
wrongdoers and their asset holding companies.

As an example of the reach of such tools, in the 
Banco Santos case the effects of the bankruptcy 
decree of the estate were extended to the assets 
of a Panamanian entity, based on an objective 
demonstration that (i) this entity was used by 

the former controlling mind of Banco Santos  
as a shell to divert assets from the estate and 
defraud creditors, and (ii)  the Panamanian 
company had been managed in Brazil. 
Thus, the bankruptcy court in Banco Santos 
found it had jurisdiction to extend the effects 
of its bankruptcy decree to the assets of a 
foreign entity in the context of a fraud, once 
it was demonstrated that the Panamanian 
company was  an instrument used to conceal 
assets taken from the estate; and that it was  
managed by Brazilian resident individuals. 
The Brazilian bankruptcy extension  order 
was recognized  abroad (such as in the United 
States through US Bankruptcy Code Chapter 
15 ancillary bankruptcy proceedings), which 
resulted in the recovery of tens of millions of 
dollars in assets.

The Provisional Measure includes another 
requisite element to lift the corporate veil 
on the basis of fraud.  Article 50 of the Civil 
Code has been amended to provide that only 
shareholders or managers of companies  who 
directly or indirectly benefit from  abusive 
conduct  may be made liable to pay the debts of 
the legal entity that they manage or own. This 
element of proof is consistent with most of the 
decisions of  the Superior Court of Justice (the 
“STJ”) in Brasilia. It would however appear to 
have been  included in the Provisional Measure  
in response to a minority of judgments of lower 
courts holding that a shareholder / manager 
may be made liable in spite of the absence 
of any evidence demonstrating  that they 
benefited from wrongdoing. This has been a 
particular issue with Labour Courts in Brazil 
which have generally applied a less rigorous 
standard of review in piercing the corporate 
veil on the basis of a policy choice favouring 
labour claims in response to an employer’s 
insolvency. In this sense, the Provisional 
Measure encourages the formation of capital for 
entrepreneurial activities by assuring investors, 
shareholders and managers that they will not 
be made liable to pay a company’s debts 
unless they benefit from a fraud perpetrated 
against the company in which they are 
invested or for whom they serve. 

In practical terms, the Provisional Measure does 
not actually create new law. Instead, it merely 
codifies the requisite forms of abuse developed 
by the STJ and clarifies the applicable standard 
of review  for the extension of the effects of 
bankruptcy. It therefore incorporates into the 
relevant statues the existing jurisprudence that 
had been  developed by the STJ and  a majority 
of the lower  courts since the enactment of the 
Brazilian Civil Code in 2002. 

Written by Henrique Forssell, Marcelo 
Lucidi and Felipe Vieira of Duarte e Forssell 
Advogados of Sao Paulo, Brazil on
13th June 2019.

9

Duarte e Forssell Advogados explains 
asset recovery after a fraud award.

 Henrique Forssell, Founding Partner



Over the last decades, the growing process of 
globalization, the evolution of international 
commercial relations, and the subsequent 
creation of more complex operations involving 
a wider range of stakeholders have provided 
fertile ground for the redefinition of important 
legal concepts as well as for the development of 
legal mechanisms to adapt to this new reality.

As part of this trend, the implementation and 
development of methods to expand access to 
arbitration in Brazil are the subject of intense 
discussions, aiming at simplifying and de-
bureaucratizing arbitration in order to allow its 
use by a larger number of people.

Brazil is a promising field for arbitration. 
Likewise, arbitration in Brazil has been 
consolidated as the most adequate resolution 
method for various types of disputes. Given 
the social, cultural and legal revolution seen 
after the Car Wash Operation erupted, new 
shareholders’ claims have arisen in relation 
to the companies’ civil liability for the breach 
of their duty to provide actual and accurate 
information to them and to the market, 
especially in cases involving Petrobras and Vale.

In this context, class arbitration has been 
increasingly gaining more space in Brazil in 
spite of its uniqueness as a legal institute and 
the absence of regulation. Class arbitration 
resembles the Brazilian ação civil pública in the 
judicial field, which was inspired by the United 
States’ class action, nowadays also applied
in Europe.

CLASS ARBITRATION IN BRAZIL CLASS ARBITRATION IN BRAZIL

Brief Notes on
Class Arbitration 
in Brazil

class arbitration rules also need to be 
compatible with certain particularities of 
collective proceedings, such as publicity and the 
certification of the class members involved.

Class arbitration proves to be a feasible and 
suitable means to solve claims presented in 
collective proceedings with numerous people 
involved, especially in the matters of corporate 
and capital market, or even in certain conflicts 
arising from labor and/or consumer relations.

Although class arbitration may encounter some 
public order restrictions regarding labor and 
consumer conflicts, certain mechanisms and 
procedures should be considered in order to 
overcome potential legal obstacles that may 
arise. In any case, we do not envision any legal 
impediments for class arbitration under the 
Brazilian legal system.

In the stock market, Brazilian Law No. 7.913/89 
(which regulates the public class action for 
minority shareholders) could be a reference to 
provide it with a constructive interpretation. 
To that end, arbitration would be used to solve 
disputes among shareholders, or disputes 
between shareholders and the company.

A similar solution would be applicable to 
consumer disputes. The Brazilian Consumer 
Protection Act, after changes implemented by 
Law No. 9.008/95 (which modified article 82), 
provides that consumer protection associations 
have standing to file collective proceedings 
on behalf of a group of consumers. This could 
be interpreted as if it encompasses class 
arbitration proceedings, provided that consent 
to arbitrate is expressed and access to court is 
guaranteed for consumers who would rather 
have their disputes solved by state courts. 

Likewise, this would be the solution with regard 
to some labor disputes. If a contractual clause 
allows employees and/or interested parties 
to join (opt-in) an arbitration filed by a group 
of employees, nothing would prevent other 
employees in analogous situations to adhere to 
an ongoing class arbitration proceeding.

The adherence to class arbitration would likely 
be simpler in the capital market. For example, 

the bylaws of companies listed in the New 
Market (Novo Mercado of B3 – formerly, BM&F 
Bovespa) would solve the issue of consent to 
arbitrate, as they usually provide for a statutory 
arbitration clause, which is binding upon all 
companies’ shareholders.

When it comes to confidentiality, class 
arbitrations must be public in order to reach 
a larger number of class members who would 
eventually want to opt-in. Moreover, by its very 
nature – as the effects of an arbitral tribunal’s 
decision will affect a wider range of people –, 
publicity reduces costs and avoids rendering 
conflicting decisions for similar issues.

Finally, the debate regarding class arbitration 
and third-party funding is particularly 
interesting, especially when we consider the 
high amounts involved in class arbitrations. 
In many cases, we predict that the class 
associations will not have the means to bear 
the costs of such a high-cost proceeding, so 
third-party funders would have an extremely 
important role in that matter.

In conclusion, although certain doubts may 
arise regarding how to reconcile arbitration 
principles and the characteristics of collective 
proceedings, we believe arbitration centers will 
have to find solutions to make those institutes 
compatible by making some changes to adapt 
individual arbitration to collective proceedings.

“There is no doubt that implementing 
class arbitration in Brazil will bring 
unquestionable progress not only to
arbitration, but also to corporate, 
consumer and labor disputes,
as well as among other legal 
frameworks.

Finally, establishing proper class arbitration 
regulation by Brazilian institutions and/
or legislator deserves an intense debate. 
In parallel, the Legislature may propose 
amendments or adapt the already existing 
legislation to reconcile public class action 
and arbitration, as long as the restrictions 
imposed to each particular claim (i.e. labor 
and consumer) are met.
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Class arbitration first appeared in the United 
States’ history around 1980, but it has gone 
ever since through several different phases 
due to oscillations in U.S. case law. Eventually, 
class arbitration found its rightful place in the 
U.S. legal system, albeit the access to courts 
is still assured in case of an opt-out of such 
proceedings.

The growing number of class arbitrations 
in the United States has inspired important 
institutions to draw specific regulations 
on the subject. For example, the American 
Arbitration Association (“AAA”) developed the 
Supplementary Rules for Class Arbitrations 
(2010), comprising a dozen of articles on the 
subject, while JAMS worked its own Class Action 
Procedures (2009).

The AAA and JAMS class arbitration rules 
integrate and supplement the rules regarding 
regular arbitration proceedings. However, 

Written by Prof Arnoldo Wald



FUNDING CLASS ACTIONS

As we see, third-party funding is an essential 
mechanism to facilitate that a whole collectivity 
of damaged shareholders seek the adequate 
indemnification, even though they would not 
have, individually, the necessary financial 
capital to born the high costs that an arbitral 
dispute demands. If It were not for the third-
party funding solution, many shareholders 
would probably waive seeking damages 
reimbursement.

Yet we do not ignore the fact that third-party 
funding can have collateral implications in arbitral 
proceedings such as the necessity to comply with 
the duty to revel the existence of funding and the 
funder’s name to secure the opportunity to check 
any conflict of interests between the litigation 

FUNDING CLASS ACTIONS
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Third-Party Funding is a subject matter theme 
of many interesting discussions in the legal 
academic community, although its usage in 
practical grounds is still minor in Brazil and 
its potential has not been fully explored. 
Unfortunately, as we see, there is still a 
certain lack of knowledge concerning all the 
benefits of the funding alternative. However, 
with the recent and heated debates among 
arbitral practitioners about the possibility and 
suitability of replying the commonly known 
American Class Actions on the Brazilian legal 
arbitration system, the discussions about 
third-party funding gained the spotlight and 
conceived certain  enthusiasm, mainly among 
shareholders, once it cheapens the litigation 
costs in light of publicly-held companies in 
arbitrations that might hardly even exist without 
the assumption of costs by third-party funder.

Therefore, third-party funding is a good solution 
thought from the Market to the Market. It is 
true that we have secondary topics regarding 
the funding discussions that still need ripening, 
but overall third-party funding in arbitration is 
a undeniable reality that is being assimilated 
not only by Brazilian legal authorities, lawyers 
and arbitrators that practice corporate and 
market law, but mostly important, by the 
market shareholders that sees funding as a way 
to ensure future class arbitrations which might 
never exist without the support of a litigation 
investor funding.

This new perspective, driven mostly by the 
suitability of class arbitrations in Brazil, comes 
in good time, keeping it up with the Brazilian 
market tendency towards maturity not only in 
these issues but also other ones of undeniable 
importance to strengthen a solid, secure, 

Perspectives of Funding 
Class Actions in Brazil

modern and developed stock market capable of 
receiving national and foreign investments.

In Brazilian Corporate Law (“BCL”), third-party 
funding in arbitral proceedings can work for 
many different conflicts. For example, you can 
have funding not only for individual claims 
between shareholders, or by shareholders 
against company directors, for damages caused 
by these directors (article 159 of BCL), but also 
to initiate an arbitration against the company’s 
controlling shareholders which can be held 
liable in case of abuse of power and violation 
of its loyalty duties (article 246 of BCL) and, 
especially, to enable class arbitrations against 
the company itself for the violation of its duty to 
inform the market correctly.

Potential class conflicts that – as said – follows 
the modal of a class arbitration, and represents 
a whole range of impaired shareholders, are 
almost always depended of the existence of a 
third funder to secure its establishment.

“With the support of a third-party funder, 
discussing and resolving
claims turns into a win-win
for the claimant.

The funder is bounded to afford all arbitration 
costs, embracing overall the administration fees 
charged by the Arbitral Institution, arbitrator 
fees, expert fees, other values linked to the 
taking of evidence, lawyer’s contractual fees 
and even in some cases the legal fees born by 
defeated party, whereas the covered parties 
agree to pay the third funder a portion or 
percentage of the total indemnification value 
eventually received after the arbitral award is 
set forth or a potential settlement agreement is 
made.

investment funder and the arbitral tribunal 
members, as well as any influence that funding 
might bring necessity to guarantee values to 
ensure the costs that the financed party may have 
to bear in case it ends up defeated, commonly 
known as Security for Costs.

Despite any of these matters that are still open 
for further debates about what would be the 
best practices adopted on the specific case, 
our position is that it is indisputable that the 
existence of third-party funding is a reality that, 
especially on the corporate and capital market 
fields, represents an instrument of fundamental 
importance to enable and instigate corporate 
and market arbitrations.

Written by Prof Carvalhosa



As a result, the final decision to fund a case
is less than a matter of how well an external

counsel manage to pitch its case, and more to
matter of the overall performance of said external 

counsel throughout the years in the light of the 
dossiers of the case, which is carefully studied by 

the funders.” 

FLEXIBILITY & HIGH STANDARDS

Flexibility & 
High Standards:
Traits of Third-
Party Funding 
in Brazil
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Litigation and arbitration funding remain 
unregulated in Brazil and yet, despite this and 
the steady rhythm in the filing of new arbitration 
cases (Selma Lemes’ 2017 statistical notes on 
arbitration in Brazil), the excitement about this 
financial tool has waned. With a few exceptions, 
medium to small arbitration chambers have not 
reported new cases and except for Câmara de 
Mediação e Arbitragem da Câmara de Comércio 
Brasil Canadá (“CAM-CCBC”), none of the others 
have enacted recommendations or rules to 
govern funded cases. Such “policy space” should 
prompt lawyers and decision makers to request 
for funding more often. However, it is noticeable 
how reported funding cases have decreased 
since 2016.

This situation may be the result of three distinct 
causes: (i) know-how about funding is privy to a 
very small group of external legal counsel (ii) due 
to the latter, it occurred a premature specialization 
of third-party funding market in Brazil, with 
very few players, leading (possibly) to repeat 
indications of cases from the same law firms; 
(iii) in-house counsel, CEOs and other decision 
makers in Brazilian companies are oblivious to 
the risk and opportunities arising from funding.

This third group in particular could profit from 
further practical knowledge regarding funding 
practice and cost regime. The aim of these 
short comments is to offer some highlights and 
thoughts on these points.

FLEXIBILITY & HIGH STANDARDS
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What a funder expects from me?

The funding agreement sounds unusual, 
as the concept of bilateral obligations and 
rights is deeply rooted in the Brazilian legal 
culture. It strikes as astonishing that a financial 
arrangement which leads to no compensation 
or payment should one of the funded parties 
lose its case.

It is not unheard of that arbitration costs may 
reach millions of Brazilian Reais between the 
filing of the request for arbitration and the 
rendering of the award, and since funding is 
not equivalent to a “loan”, it leaves an unsettling 
question: if the funder does not expect any 
reimbursement of costs (if I lose), what is 
expected from me?

Part of the answer lies in the very process 
of choosing eligible cases. Funders choose 
not only claims with a greater likelihood of 
success, but also taking into account teams 
that are better prepared to tackle such claims. 
A thorough analysis of the dispute background 
from official sources and – most importantly 
– of the lead legal counsel’s profile and that of 
the prospective or chosen arbitrators’ count 
for a great part of the funder’s preliminary 
assessment. As a result, the final decision to 
fund a case is less a matter of how well an 
external counsel manage to pitch its case, and 
more a matter of the overall performance of 
said external counsel throughout the years 
in light of the dossiers of the case, which are 
previously and carefully studied by the funders.

Assisted by seasoned lawyers and risk-
predictive software, funders reduce their risk 
by studying – with the eyes of the judge or the 
arbitrators – the many variables of the case 
and, for this reason, these companies attempt 
to advise external counsel on strategic paths 
to be followed in arbitrations. Perhaps this is 
one of the most feared aspects of funding for 
a professional litigator. However, given the real 
prospects of loss, such guidance may constitute 
a much-needed compromise. It is, all in all, an 
active involvement in the case in exchange of a 
high-risk investment.

Written by Luiz Olavo Baptista.



 “It is reasonable to conclude that the 
possibilities for third-party funding 
remain open, and not only private 
companies, but also governmental 
and even non-governmental entities 
dealing with relevant damages 
claims could benefit from funding 
arrangements. Although traditionally 
associated with high-profile corporate 
cases, funding has dynamic traits which 
can be adapted to different industries 
and sectors. The lack of regulation 
makes the use of funding in Brazil even 
more interesting. However, parties 
should be aware that this is mostly a 
business for well-established
professionals and
meritorious claims.
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Costs and percentage of the proceeds

The rationale for third-party funding  is an 
evolution of law firms acting on contingency 
fees, which for law firms in Brazil are not full 
supported by the Bar Association. Although there 
are no statutory prohibitions, the Federal Council 
of the Brazilian Bar Association* discourages 
this practice for its presumed harmful effects to 
advocacy, favouring lawyers or law firms with 
more financial stability to the detriment of others. 
In other words, if a funding company – not a 
lawyer or law firm – were to provide for the costs, 
there should be no harm done, as the work of the 
attorneys would be properly paid by the funder, 
on the condition that the funded party pays a 
certain percentage or portion of its receivables 
upon enforcement of the arbitral award.

As said before, without mandatory limits or 
constraints, the possible arrangements are 
governed by the parties’ will and common 
sense. If any, the sole limitation – established in 
a Superior Court of Justice case – found for ad 
exitum clauses was of 30%, but that precedent 
was applicable to an attorney-client agreement. 
If the same reasoning can or will be applied 
to funding agreements, it is still unknown. 
Until the day of release of this article no other 
cases have been issued and there is no specific 
jurisprudence in this regard.

*     Consultation 2010.29.03728-01 of 2010:  
‘However, it is important to note that the quota litis 
clause is exceptional, to be resorted to only when it 
can be shown, with relevant documentation, that the 
party’s financial position make it impossible to pay for 
procedural fees.’

*     

This article was freely offered by the author 
(June 2019).
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Harbour
Drinks Reception
In April, we hosted a networking event in the stylish Cantaloup restaurant in São Paulo. We were 
honoured to welcome a number of contacts to our Brazilian ‘home’ for the evening and guests were 
able to mingle with leading arbitration lawyers. Here are some of the photographs from the evening.
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DISPUTES IN BRAZIL: REDUCING RISK SAVE THE DATE

Disputes in Brazil:
Reducing Risk

Save the Date

We partnered with the Brazilian Chamber 
of Commerce and law firm Aroeira Salles 
Advogados in London to organise a practical 
roundtable discussion on how the risk of 
pursuing claims in Brazil can be reduced using 
litigation funding.

Francisco Ferreira of Aroeira Salles Advogados 
gave a very informative introduction on 
explaining the Brazilian legal framework, an 
overview of the Civil Justice System including 
stats and an update on how enforcement is 
carried out. We were interested to learn the 
scale of disputes in Brazil and currently there 
are 80 million unsolved disputes which has been 
estimated at costing the Civil Justice System £20 
billion per year. Francisco also explained about 
the growing confidence in arbitration in Brazil 
and how the value of arbitration claims has now 
surpassed £5.37 billion.

The Vice-Chairman of the Brazilian Chamber of 
Commerce, Vera Dantas Innes, represented the 
Chamber and we would like to thank her for 
her support in organising this very productive 
and thought-provoking event. We are currently 
in talks with the Chamber to organiser a larger 
event later in 2019 to help advise corporate 
members on how third-party funding could 
assist reduce the risk to their balance sheets.

Join us on the evening of 23rd October to hear some of the 
leading names in Arbitration speak on a panel discussion. The 
event will coincide with São Paulo Arbitration Week and we expect 
a strong turnout. We will be hosting the panel discussion followed 
by networking drinks in central São Paulo.

We look forward to seeing you there and hope that our event 
will become an annual fixture in your diary. 

Register your interest by emailing
events@harbourlf.co.uk 
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If you have a London presence or colleagues in London that could be 
interested in attending please email mark.king@harbourlf.com to discuss. 

mailto:mark.king%40harbourlf.com?subject=Harbour%20View


How Do I Apply to
Harbour for Funding?
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